
RD3 - TERRY - FINAL 7/5/2010  10:14 AM 

 
 
 

 
 
 

RECENT DEVELOPMENT 

BURLINGTON NORTHERN & SANTA FE 
RAILWAY CO. V. UNITED STATES: RECEDING 

THE SCOPE OF CERCLA LIABILITY 

David Terry* 

I. INTRODUCTION 

 Perhaps the most controversial statute pertaining to 

environmental law, the Comprehensive Emergency Response, 

Compensation and Liability Act (“CERCLA”) has become a 

source of contention and dispute in numerous environmental 

actions since the Act‟s hasty passage through Congress in 1980. 

Originally enacted as a response to newly discovered hazardous 

sites, CERCLA seeks to provide an incentive to reduce waste and 

encourage safer waste management by attaching strict liability 

to a broad class of potential parties.1  Under the Act, a potentially 

responsible party includes: current owners or operators of a 

facility, previous owners or operators at the time the 

contamination occurred, arrangers of disposal or treatment, and 

transporters of the hazardous substances.2  Because of 

CERCLA‟s broad scope of liability placement, much of the 

litigation involving the Act centers on who can appropriately be 

labeled as a potentially responsible party and to what extent of 

the costs should they bear.  

 Recently, the Supreme Court spoke on the issue of 

CERCLA liability allocation in Burlington Northern & Sante Fe 
Railway Co. v. United States.  The Court held “arranger” liability 

extends only to parties that had the intention of disposing 

hazardous materials and also permitted the trial court‟s 

apportionment of costs on the responsible parties.3  The first 
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 1. Robert V. Percival et al., Environmental Regulation: Law, Science, and Policy 

395 (6th ed. 2009). 

 2. Comprehensive Environmental Response, Compensation, and Liability Act, 42 

U.S.C. § 9601. 

 3. Burlington N. Santa Fe Ry. Co. v. United States, 129 S. Ct. 1870 (2009). 
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section of this paper touches upon the history surrounding 

Burlington Northern.  Section two examines the Supreme Court‟s 

decision. In section three, this paper examines CERCLA liability 

in light of the Court‟s decision.  

II. CASE BACKGROUND 

A. Factual Background 

In 1960, a chemical distribution company began operations 

as Brown & Bryant, Inc. on former farmland in Arvin, California. 

The company purchased chemical products, including pesticides 

D-D and Nemagon, from Shell Oil Company and provided its 

services to consumer farms.4 Eventually, the company expanded 

its operations in 1975 to include an adjacent tract of land owned 

by Burlington Northern & Santa Fe Railway Co.5 

During the course of business operations, Shell arranged for 

delivery of the purchased chemicals through a common carrier.6  

Upon arrival of the chemicals, the substances were transferred 

into a storage tank located on Brown & Bryant‟s main tract of 

land.7  From there, the chemicals were transferred to various 

transporting devices. Spills and leaks during process were quite 

common and Brown & Bryant attempted to minimize hazard by 

trying to catch the chemicals in buckets.8  In becoming aware of 

such spills, Shell made an effort to encourage safer handling of 

the chemical products by providing safety manuals and 

implementing a discount program for responsible handlers. 9 

Despite Shell‟s efforts to minimize flaws in the transfer 

process, spills remained common under Brown & Bryant‟s care.10  

In 1983, the EPA discovered contamination of the soil and 

ground water due to the seepage of chemicals through the soil.11  

Subsequent to the EPA‟s investigation, Brown & Bryant became 

insolvent and the site was placed on the National Priority List.12   

In 1996, a recovery action was consolidated into a lawsuit against 

the Railroad and Shell.  

                                                                 
 4. Id. at 1874. 

 5. Id.  
 6. Id. at 1875. 

 7. Burlington, 129 S. Ct. at 1875. 

 8. Id.  

 9. Id. at 1870. 

 10. Id. at 1876. 

 11. Burlington, 129 S. Ct. at 1876. 

 12. Id. 



RD3 - TERRY - FINAL  7/5/2010  10:14 AM 

160 ENVIRONMENTAL & ENERGY LAW & POLICY J. [5:1 

B. District Court 

Appearing before the United States District Court for the 

Eastern District of California, the court found both the Railroads 

and Shell liable as potentially responsible parties because they 

were owners of a portion of the land leased to Brown & Bryant at 

the time of contamination.13  Because Shell was responsible for 

setting up the sale and delivery of the hazardous chemicals, the 

court found Shell liable as an arranger of disposal.14  However, 

the court did not impose joint and several liability on the parties 

for all of the costs because it found the damage capable of 

apportionment.15 

C. Ninth Circuit Court of Appeals 

On appeal of the district court‟s decision, the Ninth Circuit 

affirmed the lower court‟s decision on Shell‟s role as an arranger. 

The court found that intent to dispose of a hazardous chemical 

was not required to qualify an entity as an arranger.16  Because 

Shell arranged for the delivery of the chemicals and was aware of 

the transfer process and the likelihood of leakage and spills, the 

court found disposal was an integral part of the delivery 

arrangement.17  Despite the fact the chemicals were being sold 

and transported as an unused product, the court held Shell liable 

as an arranger.18 

In terms of apportionment, the court found no dispute as to 

whether the harm caused by the parties was capable of being 

apportioned.  However, because the burden of proof for 

apportionment lies with the potentially responsible parties, the 

court held the record failed to establish a reasonable basis for 

apportionment.19  The court found the record lacked the sufficient 

data necessary to support the district court‟s findings.20  As a 

result, the court reversed the district court‟s apportionment and 

held the parties jointly and severally liable. 

III. SUPREME COURT DECISION 

Upon granting certiorari, the Supreme Court set out to 

determine “whether Shell was properly held liable as an entity 
                                                                 
 13. Id.  

 14. Id. 
 15. Burlington, 129 S. Ct. at 1876. 

 16. United States v. Burlington N. & Santa Fe Ry. Co., 520 F.3d 918, 948–49 (9th 

Cir.), rev'd, 129 S. Ct. 1870 (2009). 

 17. Id. 
 18. Id. 
 19. Id. at 943, 944. 

 20. Burlington., 520 F.3d at 952. 
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that had „arranged for disposal‟ of hazardous substances within 

the meaning [of the statute], and whether Shell and the 

Railroads were properly held liable for all response costs incurred 

by EPA and the State of California.”21  In an eight to one 

decision, the Supreme Court held Shell was not liable as an 

arranger and concluded the District Court‟s apportionment of 

Railroad‟s liability has a reasonable basis from the record.22 

A. Arrangement  

In determining the arrangement issue, Justice Stephens 

begins by analyzing the language of § 9607(a)(3). Under the plain 

language of the statute, arranger liability would attach to an 

entity that enters into agreement solely for the purpose of 

disposal of a hazardous substance.23  Likewise, if an entity made 

arrangements solely for the purpose of selling a new and useful 

product and was completely unaware that the consumer disposed 

of the product in a contaminating way, no liability should attach 

to the seller.24  In the instant case, however, the Court 

determined that Shell fell somewhere between the two 

extremes25 and found it necessary to “discern whether the 

arrangement was one Congress intended to fall within the scope 

of CERCLA‟s strict-liability provisions.”26 

Under the plain language of the statute, the Court held 

knowledge that a product will be disposed of was insufficient to 

establish an entity planned for the disposal of a hazardous 

substance, especially when such a disposal is the result of the 

sale of a legitimate new and useful product.27  In order to qualify 

as an arranger, an entity must have the intention that the 

product will be disposed.28  Though Shell was aware incidental 

spills were likely, the intention of the agreement was for the 

purpose of facilitating the sale of a useful product.29  

Additionally, the Court took note of Shell‟s attempt to reduce the 

occurrence of such spills.30  As a result, the Court found Shell 

could not be considered an arranger within Congress‟ intent.  

                                                                 
 21. Burlington, 129 S. Ct. at 1878.  

 22. Id. at 1883, 1884. 

 23. Id. at 1878. 

 24. Id. at 1878. 

 25. Burlington, 129 S. Ct. at 1879. The Court found an entity‟s status as an 

arranger ambiguous where the “seller has some knowledge of the buyers‟ planned disposal 

or whose motives for the „sale‟ of a hazardous substance are less than clear.” 

 26. Id. 

 27. Id. at 1880. 

 28. Id. 

 29. Id. 
 30. Id. 
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B. Apportionment 

In addressing the apportionment issue, the Court notes that 

neither of the parties nor the lower courts dispute that CERCLA 

cases are capable of apportionment when two independently 

acting parties cause a single divisible harm and there is a 

reasonable basis for the apportionment of each parties‟ liability 

contribution.31  When the harm is incapable of division, then the 

parties are held liable for the entire harm.32  However, the issue 

turned on whether the district court could derive a reasonable 

basis from the record that the railroad was liable for nine percent 

of the contribution.  

The Supreme Court found the record provided sufficient 

evidence to support the district court‟s apportionment of liability. 

Because most of the contamination came from Brown & Bryant‟s 

main site and the railroad only leased land to the company for a 

portion of the time the contamination occurred, the Supreme 

Court held it was reasonable to use the size of the land leased 

and the duration of the lease as factors in the lower court‟s 

analysis.33  Though the Court notes that the evidence from the 

record does not support a precise calculation of the amount of 

hazardous spillage attributable to the railroad‟s land parcel, the 

fact that the parcel was responsible for fewer spills than the 

main site and none of the chemical D-D spillage could be 

attributed to the land lends support to the district court‟s 

apportionment of two-thirds of the contamination to the 

railroad.34  Any miscalculation in the lower court‟s methodology 

was made up for by its inclusion of a fifty percent margin of 

error.35  Thus, the Supreme Court found a reasonable basis from 

the record to apportion the railroad‟s liability to nine percent of 

the remediation costs.  

IV. COMMENT 

 A. Raising the evidence for CERCLA 

By requiring an entity to take intentional steps in arranging 

the disposal of a chemical, the Supreme Court greatly raised the 

evidentiary bar for CERCLA arranger liability. The Supreme 

Court‟s decision reversed the influential Eighth Circuit opinion 

                                                                 
 31. Id. at 1881. 

 32. Id.  
 33. Burlington, 129 S. Ct. at 1882. 

 34. Id. at 1883. 

 35. Id. 
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in United States v. Aceto Agricultural Chemicals Corp.36  In 

reinterpreting arranger liability, the Court relied on the only 

appellate opinion that had read the statute in the same way.37  

Though an entity may know of a consuming entity‟s intent to 

dispose of the waste, the arranging entity‟s knowledge now may 

provide evidence for its intent to dispose, but it is not 

determinative of liability in itself.  

Though Shell took affirmative steps in trying to reduce 

leakage in the transfer process, it continued to require bulk 

orders and storage of hazardous chemicals from Brown & Bryant 

even after it was aware of the company‟s continued inability to 

prevent leaks.38  While it seems reasonable to not hold a party 

liable that did not intend to dispose of the product, it is to say 

whether Shell intended to dispose of the products.  It knew 

disposal was occurring at Brown & Bryant‟s facilities and only 

took lackluster approaches in preventing such waste.39  When 

disposal is so reasonably apparent, as in the Shell case, an entity 

should not be absolved of liability merely because it claims to not 

have taken active steps in arranging for the purpose of disposal. 

There must be a point at which knowledge is sufficient to 

constitute intent.  Though this approach may seem harsh, it is 

more in line with the purpose and goal of CERCLA: to provide 

incentive for more careful waste management procedures by 

imposing liability on potential responsible parties.40 

B. Apportionment 

While the Court raised the evidentiary requirement to 

impose arranger liability, it lowered the evidentiary bar 

necessary to show a reasonable basis for apportionment.  In 

noting the Ninth Circuit‟s criticism of the lower court‟s reliance 

upon rough estimates in apportioning the Railroad‟s liability, the 

Court held, despite the data gaps, the evidence reasonably 

supports the methodology employed.41  Though the Court may 

have been motivated by fairness due to the railroad‟s miniscule 

involvement in the contamination,42 such a loosening of the 

                                                                 
 36. United States v. Aceto Agric. Chem. Corp., 872 F.2d 1373 (8th Cir. 1989) 

(holding a manufacturing plant liable for cleanup costs as an arranger where its shipment 

of chemicals to a formulator plant for processing resulted in contamination from disposal).    

 37. Paul M. Hauge & Edward F. McTiernan, A New „Arrangement‟ for Cleanup 

Cases Spill Act May Become Preferred Vehicle for Cost Recovery, 197 N.J.L.J. 240 (2009). 

 38. Burlington, 129 S. Ct. 1885.  

 39. Id.  

 40. Percival, supra note 1. 

 41. Stanley N. Alpert, U.S. Supreme Court Toughens Burden of Proof Under 

CERCLA, N.Y.L.J., July 10, 2009, at 4. 

 42. Hauge, supra note 37. 
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evidentiary standard necessary to show divisibility could have 

some drastic effects.  

As others have noted, joint and several liability is now less 

likely to be imposed on potentially responsible parties and 

defendants will be more willing to expend greater resources on 

litigation to avoid such a result.43  Under the looser standard of a 

reasonable basis, it is possible that “defendants with the greatest 

financial resources may be assigned a relatively small share,”44 

while taxpayers are left to compensate for the rest of the cleanup 

costs.45  Such a negation of risk for private entities fails to comply 

with CERCLA‟s goal of ensuring that potential responsible 

parties practice meticulous waste management practices.  In 

deciding the apportionment of CERCLA liability, the Court 

should only rely on reasoned calculations supported by the data 

in the record.  By relying on loose estimates, like the District 

Court‟s approach, companies may have an incentive to not keep 

precise records so they have more leeway in arguing their share 

of responsibility.  Also, such a low standard of evidence in 

showing divisibility may reverse CERCLA‟s trend of encouraging 

companies to settle.46  Now that companies have a much greater 

chance of proving their share of the costs, litigation may often be 

the cheaper alternative for these entities. Such a result only 

further burdens the cost of CERCLA cleanups for the taxpayer. 

Because of the above listed reasons, apportionment risks 

becoming an arbitrary tool employed by the courts to avoid harsh 

penalties under CERCLA.  

V. CONCLUSION 

The Supreme Court‟s decision in Burlington Northern seems 

to reflect the growing trend of reducing CERCLA‟s liability net. 

While the arguments against a broad CERCLA liability net have 

strong roots based in fairness, the law was intended as a strict 

imposition of liability to facilitate better hazardous disposal 

practices.  If Congress wishes to reduce CERCLA‟s net of 

liability, it is free to do so through legislation.  The Court, 

however, is bound by the statutory text.  In the case of arranger 

liability, the statute is relatively clear.  Because of Shell‟s 

                                                                 
 43. Id. 

 44. Id. 
 45. See Nancy Kubasek, From the Environment: Recent Supreme Court Decisions 

Discourage Environmentalists, 38 REAL EST. L.J. 214 (2009). CERCLA was “designed to 

place the cleanup costs associated with contamination on the companies that contributed 

to the contamination rather than the public.” 

 46. See Matt Sieving, Rising Phoenix-Like From the Ashes: An Argument for 

Expanded Corporate Successor Liability Under CERCLA, 35 ECOLOGY L.Q. 427, 449 

(2008). 
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extensive knowledge of Brown & Bryant‟s disposal practices, it 

would seem more than appropriate to impose arranger liability 

on Shell.  In terms of apportionment, the CERCLA statute fails 

to mention anything about joint and several liability.  Though the 

statute is silent on the issue, the Court is correct in applying 

common law principles of the legal doctrine of joint and several 

liability when a single harm is capable of being divided between 

the parties.  However, the standard for finding a reasonable basis 

for divisibility should be rooted in more precise facts than the 

rough estimates employed by the District Court.  If Congress 

wanted to reduce the burden for absolving an entity of liability, it 

needs to do so through the proper legislative routes as it has done 

by providing municipal solid waste and de micromis exemptions. 
 
 


